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Flanders v. Tweed, 15 Wall. 450; Oelrichsv. Spain, Do. 210; Day 
v. Woodworth, 13 How. 363; and Conrad v. Lis. Co., 6 Pet. 262. 

Where parties in good faith differ as to their rights and resort to 
law to settle their differences, the law has prescribed what costs shall 
be taxed and what shall be therein included as the fee of the winning 
party. In such case, no greater fee should be allowed to be proved or 
recovered. The litigants should be placed on equality. If the de- 
fendant is successful, it is very clear that he cannot recover from the 
plaintiff in addition to the taxable costs the fee paid by him to his attor- 
ney; nor should the plaintiff, if successful, recover from the defendant 
the fee he may have paid or incurred to his attorney. The record 
shows no such circumstances of wantonness or outrage as entitles the 
plaintiff to exemplary damages, and the jury erred in including in 
their verdict, as part of the damages of the plaintiff, the fee of his 
attorney in the injunction suit. 

Applying the foregoing principles to the case at bar, we are of opinion 
that there was no error to the prejudice of the defendant in the rulings 
of the court upon the demurrer to the declaration. The grounds as- 
signed in support of the demurrer were more properly matters for in- 
structions after the introduction of the testimony. The judgment of 
the lower court must, however, for the errors referred to, be reversed 
and a new trial awarded. And, without referring specifically to the 
instructions given and refused on the last trial, the court is directed, 
if the testimony on the new trial be the same, or substantially the same, 
as on the former trial, and instructions be asked for, to instruct the 
jury in accordance with the views expressed in this opinion. 

Reversed. 

BY THE EDITOB.— In Buena Vista Co. v. Macandlish, 92 Va. 297, 306, this 
court, for the first time, we believe, put the plaintiff' in the court below on terms 
to release a part of his recovery or else submit to a new trial. Might not the 
same thing have been done in this case, and thus have saved the expense of a new 
trial? 



Reese & Co. v. Bates.* 

Supreme Court of Appeals : At Richmond. 

February 18, 1897. 

1. Pleading — Duplicity — Several facts constituting one warranty. An entire and 
indivisable contract of warranty or guaranty may warrant or guarantee the 
* Reported by M. P. Burks, State Reporter. 
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existence of several facts, and if a breach of the contract be relied on by way 
of set-off to an action to recover the purchase price of the -article warranted, 
the several facts which constitute the breach should be pleaded in a single 
plea. 

2. Custom — Usage of trade. A usage in opposition to the common law, however 

general it may be, has no force in this State on the ground of custom, and 
there is no customary law in Virginia, which, per se, can vest a right in a 
party claiming under it ; but a usage or custom of trade may be shown. 

3. Principal and Agent — General agents to sell — Powers to warrant — Usage of 

trade — Restrictions by principal. A general agent to sell personal property is 
presumed to have power to make such warranties with reference to the prop- 
erty as are usual and customary in like sales in that locality. It is competent 
for the party relying upon such warranty to prove as a usage of trade what 
warranties are usually demanded by the buyer and given by the agents of 
seller in effecting sales of similar articles in that locality. A restriction upon 
the power of the agent to make the usual warranties in effecting like sales, of 
which the buyer has no notice or knowledge, is not binding on him. If there 
be evidence tending to prove what warranties are usually given by agents in 
effecting like sales, it is for the jury to determine whether, in the particular 
case, the agent was clothed with the requisite authority. 

4. Warranty — What constitutes. An affirmation of quality by the seller of goods 

at the time of sale, intended as an assurance of fact and relied on by the 
buyer, constitutes a warranty. No particular form of words is necessary to 
constitute a warranty. If the seller assumes to assert a fact, of which the 
buyer is ignorant, or makes a representation of quality which the buyer 
relies upon as a warranty and is thereby induced to make the purchase, the 
seller is bound by it as a warranty, whether he so intended it or not. 

5. Warranty of Quality — Measure of damages for breach. In an action to 

recover the price of fertilizers sold, where the defence is a breach of warranty 
of the quality of the fertilizer, it is not error to instruct the jury that they 
are to look to the evidence for proof of the warranty and its breach, and, if 
established, they must find for the defendant "such damages as have resulted 
naturally from the breach of the said warranty." " Naturally " here means 
legitimately, and the instruction leaves it to the jury to determine from the 
evidence the amount of such damages. 

6. Principal and Agent — General agent to sell — Pmoers of — Warranties. A 

general agent to sell is authorized to do whatever is usual in the market to 
carry out the object of his agency. But it is for the jury to determine upon 
the evidence what is usual. It is not necessary for the principal to have 
notice of the course of business. If such agent, in accordance with the usage 
of trade of the place of sale, gives a warranty of the quality of the goods 
sold, which is not in itself unjust to his principal, the latter will be bound by 
it, although ignorant of such usage. 

7. Warranty or Quality or Fertilizer — How breach proved. Upon proof of 

a warranty that a fertilizer is as good as any other article of a like character 
and price offered upon the same market, a breach of the warranty may be 
established by proof that when applied in like quantities to the same crop, 



138 Virginia law registek. [June, 

during the same season, upon the same land, receiving the same cultivation, 
results were obtained from the warranted fertilizer inferior to those obtained 
from other fertilizers offered upon the same market at the same price. 

Error to a judgment of the Circuit Court of Norfolk county, rend- 
ered December 22, 1894, in an action of Debt, wherein the plaintiffs 
in error were the plaintiffs, and the defendant in error was the de- 
fendant. Reversed. 

The opinion states the case. 

Walker & Old, for the plaintiffs in error. 

J. F. Crocker, John W. Harper and G. Hatton, for the defendant 
in error. 

Keith, P., delivered the opinion of the court. 

Reese & Co. instituted an action of debt in the Circuit Court of 
Norfolk county against Bates, claiming the sum of $1,918.17 as due 
them upon certain notes amounting to $1,739.20 and a balance by 
open account of $179.50. To this action the defendant pleaded nil 
debet and tendered two special pleas in the nature of set-off, to which 
the plaintiffs objected, but the court permitted the pleas to be filed, 
and its action in this respect constitutes the plaintiffs' first assignment 
of error. 

During the progress of the trial exceptions were taken by the plain- 
tiffs to the rulings of the court admitting testimony over their objec- 
tions and to certain instructions granted by the court to the defendant 
and to the rejection of certain instructions offered by plaintiffs. When 
the case was submitted to the jury they found a verdict in favor of 
the defendant upon his special pleas for $500. 00. There was a mo- 
tion to set the verdict aside as being contrary to the law and the evi- 
dence, and the action of the court in overruling this motion constitutes 
the last assignment of error. 

Special plea No. 1 states that the defendant, who was engaged in 
truck farming, purchased of the plaintiffs, who were dealers in fer- 
tilizers, certain guano, "represented, guaranteed, and warranted to 
be as good a potato special as any other in the market; and the defendant, 
relying on and trusting to said representation, guarantee, and war- 
ranty, was induced thereby to buy of the plaintiffs the said guano, 
and at the price mentioned in said declaration, and to use the same in 
the cultivation of his crops of potatoes, beans, cabbage and other 
vegetables. And the defendant says he used and applied the guano 
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to his crops, and cultivated them in a husband -like manner, and that 
his crops were almost entire failures, and that they showed and de- 
rived no advantage whatever from the use and application of said 
guano." He avers that the guarantee and warranty were false; that 
they have been broken, and that the guano was not as good a fertil- 
izer as any other guano in the market of like price, and that it was 
not as good a potato special as any other in the market, and was 
proved, in its application to the defendant's crops, to be wholly worth- 
less and ineffective. The defendant then states that he sustained dam- 
age by the reason of the breach of this warranty to the extent of 
$4,340, which he is ready and willing, in pursuance of the statute in 
such cases provided, to set-off against the sum claimed to be due and 
payable by the defendant to the plaintiffs. 

Special plea No. 2 is to the same effect, except that the representa- 
tions which are relied upon and pleaded in plea No. 1 as a guarantee 
or warranty are set out in plea No. 2 as having been made falsely and 
fraudulently with intent to deceive the defendant. 

The contention of the plaintiffs is, that in stating in one and the 
same plea that the plaintiff warranted the article sold to be "as good 
a fertilizer and as well adapted to the raising of potatoes, &c. , as any 
other in the market of like price, and that the said guano was as good 
a potato special as any other in the market," the defendant is guilty 
of duplicity in pleading, and, for that cause, the plea is bad and the 
motion to reject it should have been sustained by the Circuit Court. 
In this view we cannot concur. If the statement of the plea be true 
there was but one contract of warranty in which the plaintiffs guar- 
anteed and warranted the existence of two facts. It is an entire and 
indivisible contract, and, so far from being obnoxious to the charge of 
duplicity, it would have been bad pleading under the statute had the 
defendant undertaken to split up the right of action arising upon his 
contract and to present it in separate pleas. He could with no more 
propriety have done this than he could have instituted two separate 
actions. There was no error in the ruling of the Circuit Court upon 
this point. 

The next assignment of error is to the action of the trial court in 
admitting certain testimony offered by the defendant to which the plain- 
tiffs objected. The guano was purchased by the defendant in the city 
of Norfolk from an agent of the_ plaintiffs; and, in order to support 
the warranty, it was incumbent upon the defendant to prove two things, 
first that the agent had authority to make such a warranty, either ex- 
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press or implied ; and secondly, that he actually made it. C. H. Simp- 
son was the general agent of the plaintiffs in the city of Norfolk for 
the sale of fertilizers, and it appears that he was expressly prohibited 
by his principal, who resided in Baltimore, to make any warranty as 
to their effect on the crop, but of this it does not appear that the de- 
fendant had notice. The object of the testimony was to prove a usage, 
and was proper to go to the jury as tending to prove that it was a very 
general custom among farmers purchasing supplies of this sort in the 
Norfolk market to require a guarantee of the kind set out in the two 
special pleas. It is stated in the different terms by the several wit- 
nesses, whose testimony was objected to, but in substance they all seem 
to mean about the same thing. Their object was, especially with re- 
spect to a new brand of fertilizers, to require a guarantee that it was 
" as good as any other fertilizer of like price in the market." 

It is, of course, well settled that a usage in opposition to the com- 
mon law, however general it may be, has no force in this country on 
the ground of custom (Harris v. Carson, 7 Leigh 632), and there 
is no customary law in Virginia which per se can vest a right in a 
party claiming under it (Delaplane v. Crenshaw & ah., 15 Gratt. 
457); but a usage or custom of trade may be shown. Indeed this is 
conceded by the petition of plaintiffs in error, where it is said ' ' a gen- 
eral agent to sell has no power to make a warranty, or any collateral 
contract binding upon his principal, outside of his express authority, 
or of that which is implied from the custom or usage of the trade in the 
business in which he is engaged. Without express authority a general 
agent is as powerless as a special agent to make such contracts and bind 
his principal, unless by the custom or usage of the trade in which he 
is engaged, such contracts of warranty are made; and the person who 
deals with an agent is as much bound by this limitation upon an 
agent's authority, when there is no custom or usage of the trade, as the 
principal is bound by the authority conferred by implication when there 
is such custom or usage. ' ' This is a correct statement of the law upon 
the subject. 

In 2 Benjamin on Sales, sec. 945, it is said: " Warranties are some- 
times given by agents, without express authority to that effect. In such 
cases the question arises as to the power of an agent, who is authorized 
to sell, to bind his principal by warranty. ' ' The general rule is, as to 
all contracts including sales, that the agent is authorized to do whatever 
is usual to carry out the object of his agency, and it is a question for 
the jury to determine what is usual. If in the sale of goods confided 
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to him, it is usual in the market ,to give warranty, the agent may give 
the warranty in order to effect a sale. See also Story on Agency, sec. 60 ; 
Goodenow v. Tyler, 7 Mass. 36. 

In Piekert v. Marston and another, 68 Wis. 465 it was held : " An 
agent employed to sell has no implied power to warrant unless the 
sale is one which is usually attended with warranty, ' ' and that the ques- 
tio of what is usual is for the jury, citing 2 Benj. on Sales, supra. 

It is said in Dingle v. Hare, 97 Eng. C. L. 145 : " The strong pre- 
sumption is that when a principal authorizes an agent to sell goods 
for him he authorizes him to give all such warranties as are usually 
given in the particular trade or business. An agent to sell has a gen- 
eral authority to do all that is necessary and usual in the course of such 
employment." 

And in Graves v. Legg, 2 Hurl. &N. 210, Chief Justice Cockburn 
says: "The only question is whether, when a merchant residing 
in London contracts with a Liverpool merchant in Liverpool, he is 
bound by the usage of trade at Liverpool. We think that as he em- 
ployed an agent at Liverpool to make a contract there, it must be taken 
to have been made with all the incidents of a contract entered into at 
Liverpool. ' ' 

The law is well stated in Herring v. Skaggs, 62 Ala. at page 186, 
as follows: 'As a general rule, the agent has power to do whatever is 
usual — to enter into such express stipulations as are usual and cus- 
tomary — in effecting such sales. What stipulations are usual and 
customary in effecting such sales is not always matter of judicial 
knowledge. It is declared in the sale of slaves and horses to be within 
the knowledge of the court that it is usual to give warranties. It can- 
not be affirmed that such custom exists in the sale of all chattels. 
Generally, and we hold in a sale like the present, ' it is a question for 
the jury to determine what is usual.' This, in the absence of express 
authority in the agent to warrant; for, if the agent had such express 
authority, then his act is the act of his principal. And, in the absence 
of express authority, the question arises, and it is one for the jury, 
whether such warranty is customary. If the jury, on the evidence, 
find there was such custom, then the principal is bound, ' in the ab- 
sence of prohibition ' resting on the agent, and brought to the knowl- 
edge of the purchaser, to the same extent as if the principal had him- 
self given the warranty." 

At page 41, 1 Parsons on Contracts, note (a), is to be found the 
following luminous and discriminating statement of the principle in- 
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volved in this discussion: " The term agency seems to imply two quite 
distinct things, namely, a contract between principal and agent, and 
the legal means by which the principal is made, without his direct 
participation, a party to a contract with a third person. No advan- 
tage, but only confusion, seems to result from blending these two things. 
If, in considering agency in the latter aspect, the domestic contract 
between the principal and agent could be excluded from the mind 
and reserved for separate observation, it might conveniently be laid 
down as the rule of law that the principal is, iu all cases, bound for 
acts of the agent done within the scope of his authority, and never ex- 
cept for those. In the case of a particular agent, the scope of au- 
thority is measured by the express directions he has received; in the 
case of a general agent the law permits usage to enter in and enlarge 
the liability of the principal." 

From these authorities it appears that there are warranties which 
an agent to sell may make as one of the incidents of that employment, 
and of the power to make which the court will take judicial notice; 
they are such warranties as are usual. For example, a general agent 
to sell horses may warrant the soundness of a horse, for this is the 
warranty usually given in such transactions; but where the warranty 
is of an unusual character, the agent, having no express authority to 
warrant, cannot bind his principal unless it shall appear that by the 
custom of trade in the market in which he is transacting business it is 
usual for such agents to make the warranty in question. If there be 
evidence tending to prove that it is usual, it then become a question 
to be submitted to the jury whether in the particular case the agent 
was clothed with the requisite authority. 

Simpson, as we have seen, was the agent of the plaintiffs for the 
sale of fertilizers in the city of Norfolk and its vicinity, and this evi- 
dence was admissable as tending to establish a usage of the trade in 
which he was engaged authorizing him to make the warranty relied 
upon in the special plea, although that power had been expressly de- 
nied to him by his principal ; the defendant having no knowledge of 
such limitation upon his authority. 

The error assigned as to the ruling of the court set out in bill of 
exceptions No. 1, is not well taken and must be overruled. 

When the evidence was all in, the plaintiffs asked for an instruction 
in the following words : 

"That if the jury shall find from the evidence that the agent of 
the plaintiffs, in making sale of the fertilizers sued for in this case, 
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represented the same to be as good a fertilizer and as well adapted to 
raising potatoes, beans, cabbage, and other vegetables as any other in 
the market of like price, and also represented that the said fertilizer 
was as good a potato special as any other in the market, as is set out 
in the defendant's first special plea, and was authorized so to do by the 
said plaintiffs ; yet such representations will not amount in themselves 
to a warranty, unless the jury shall further find that the said repre- 
sentations when so made by the plaintiff's agent, were intended by 
him to be a warranty to the defendant of the fertilizer so sold ; and 
furthermore, that the said defendant understood the said representa- 
tions to be a warranty of said fertilizers, and was induced thereby at 
the time to become the purchaser thereof; ' ' but the court refused to 
grant the instruction as asked for, and amended it so as to read as 
follows : 

' ' That if the jury shall find from the evidence that the agent of 
the plaintiffs, in making sale of the fertilizers sued for in this case, 
represented the same to be as good a fertilizer and as well adapted to 
raising potatoes, beans, cabbage, and other vegetables as any other in 
the market of like price, and also represented that the said fertilizer 
was as good a potato special as any other in the market, as is set out 
in the defendant's first special plea, and was authorized so to do by 
the said plaintiffs ; yet such representations will not amount in them- 
selves to a warranty, unless the jury shall further find that the said 
representations, when so made by the plaintiff's agent, were intended 
by him to cause the sale ; and furthermore, that the said defendant 
understood the said representations to be a warranty of said fertilizers, 
and was induced thereby at the time to become the purchaser thereof. ' ' 

This action of the court in refusing to give the instruction as asked 
for and giving it in its amended form is assigned as error. The in- 
struction as given by the court correctly expounds the law. An 
affirmation of quality by the seller at the time of sale, intended as an 
assurance of the fact and relied on by the buyer, constitutes a war- 
ranty. Mason v. Chappel, 15 Gratt. 572; 2 Benj. on Sales (6th 
Amer. ed. ), at page 812. It is true that there can be no warranty 
unless the parties intend to warrant; that is to say, in the contract of 
warranty there must be an agreement of the minds of the contracting 
parties as in all other contracts, but no special form of words is neces- 
sary to create a warranty, and it has been held since the time of Lord 
Holt that an affirmation at the time of sale is a warranty provided the 
evidence shows that it was so intended; and, in determining whether 
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it was so intended, the decisive test is whether the vendor assumes to 
assert a fact of which the buyer is ignorant, or merely states an opin- 
ion upon a matter of which the vendor has no special knowledge 
and upon which the buyer may also be expected to have an opinion 
and to exercise his judgment. 2 Benj. on Sales (6th ed. ), page 
811-12, and authorities cited. 

The law is so declared in Mason v. Chappell, supra, the opinion in 
which states the law in totidem verbis, as we have already given it from 
Benjamin. The definition of a warranty is there accompanied, how- 
ever, with the statement that no affirmation, however strong, will con- 
stitute a warranty unless it was so intended, which is true when under- 
stood in the light of the test to be applied in determining the intent to 
which we have just referred. Every man is presumed to intend the 
consequences of his own act. When, therefore, a vendor in negotiating 
a sale makes an affirmation of quality as an assurance of fact which 
is relied on by the buyer it constitutes a warranty, for the vendor will 
be presumed to have so intended. So we find, in Smith v. Justice, 13 
Wis. 600, the vendor having made such a representation of fact in 
order to induce a sale, and that representation being relied on by the 
defendant, is was held to be a warranty, and he was not allowed to 
avoid the effects of his representations by proof that he did not intend 
to warrant. 

In Hawkins v. Pemberton et al., 51 N. Y. at page 202, the court 
says: "It is not true, as sometimes stated, that the representation, in 
order to constitute a warranty, must have been intended by the vendor, 
as well as understood by the vendee, as a warranty. If the contract 
be in writing and it contains a clear warranty, the vendor will not be 
permitted to say that he did not intend what his language clearly and 
explicitly declares; and so if it be by parol, and the representation as 
to the character or quality of the article sold be positive, not mere 
matter of opinion or judgment, and the vendee understands it as a 
warranty, and he relies upon it and is induced by it, the vendor is 
bound by the warranty, no matter whether he intended it to be a 
warranty or not. He is responsible for the language he uses, and can- 
not escape liability by claiming that he did not intend to convey the 
impression which his language was calculated to produce upon the mind 
of the vendee." See, also, Hobart v. Young, 63 Vt. at page 369. 

The plaintiff urges upon the court that the instruction as given 
would apply to any representation made by the vendor during the 
course of the negotiation, and calls attention to the fact that there 
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is a class of representions known as "simple commendations" which 
the seller may make as mere expressions of opinion, and with no in- 
tention of giving a guarantee or warranty of their truth. This is un- 
doubtedly true, and if the instruction were so framed as to embrace 
representations of this character it would be erroneous. The instruc- 
tion, however, is predicated upon the proposition that the jury shall 
find from the evidence that the agent of the plaintiffs, in making sale 
of the fertilizers, represented the same to be as good a fertilizer and 
as well adapted to raising vegetables as any other in the market of like 
price. This cannot be deemed simple commendation. It is the asser- 
tion of a fact which constitutes the very gist and marrow of this case. 
If that assertion be simple commendation, then there is no merit in 
the defendant's contention. If it is the assertion of a material fact, 
or an affirmation of quality, made by the seller at the time of the. sale, 
and relied on by the buyer, then it constitutes a warranty. The in- 
struction is based upon the particular affirmation of quality or assur- 
ance of fact which constitutes the very pith of the case under consid- 
eration. The instruction as given by the court fits the facts of the 
case and calls the attention of the jury to the precise questions of law 
which they are to apply to the evidence with more exactness than does 
the instruction as prepared by the plaintiff in error. Conceding that 
both correctly state the law, that given by the court was better calcu- 
lated to inform the jury as to their duty in the case which they were 
called upon to decide. 

The defendant in error asked for three instructions, numbers 2, 3 
and 4 respectively, which the court gave over the objection of the 
plaintiffs in error, and this action of the court is set out in the third 
bill of exceptions. 

The defendant's instruction No. 2 is as follows: "The court in- 
structs the jury that if they believe from the evidence that the plain- 
tiffs' fertilizers were first introduced into this community for sale 
December, 1892, and the spring of 1893, and further believe that it 
was the custom or usage of the farmers of this section not to buy any 
fertilizer, when first introduced, upon the analysis thereof, but to re- 
quire a warranty that the said fertilizer be as good as any other fer- 
tilizer on the market, dollar for dollar, as crop producing, and if 
they further believe that C. H. Simpson warranted the fertilizers 
which he sold to the defendant, as alleged in his plea, then they are 
instructed that the plaintiffs are bound by such warranty, although 
they may further believe that he was restricted from making such 
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warranty by any contract entered into between the plaintiffs and said 
Simpson, unless they further find from the evidence that the said 
written restriction was known to the said Bates at the time he made 
the said purchases." 

What has been said upon this subject in passing upon the admissi- 
bility of evidence sufficiently expresses our opinion. The instruction 
was properly given. 

The third instruction is in the following words: " If the jury be- 
lieve from the evidence that C. H. Simpson was authorized by the 
plaintiffs orally to warrant to the purchasers of their fertilizers that 
they were as good as any other in the market of like price, and that 
he warranted to the defendant Bates, when making sale of said fer- 
tilizers, that the said fertilizers were as good as any other in the mar- 
ket for the same price, dollar for dollar; and they further find from 
the evidence that the said fertilizers were not as warranted, then they 
should find for the defendant such damages as have resulted naturally 
from the breach of the said warranty. ' ' 

One of the objections taken to this instruction turns upon the use 
of the words ' ' should find for the defendant such damages as have 
resulted naturally from the breach of the said warranty." The ob- 
jection is especially directed to the use of the word "naturally." We 
think it is but the equivalent of ' ' legitimately, " " normally, " or in 
other words, embraces such damages as are the natural, that is to say, 
the legitimate, normal result consequent upon the breach of the war- 
ranty. 

Another objection taken to the instruction is, as stated in the peti- 
tion, that "it left out of question the proof of damages resulting from 
the breach and gave the jury the opportunity to call into play their 
imagination, supposition, and prejudice, if they had any." It is 
doubtless true that the plaintiffs were entitled to have it shown by the 
evidence how the damages with which it was sought to charge them 
arose. The jury are told that they must look to the evidence for 
proof of the warranty and of its breach, and if they found from the 
evidence that "the fertilizers were not as warranted, then they should 
find for the defendants such damages as have resulted naturally from 
the breach of the said warranty. ' ' It would be a very ignorant or 
prejudiced jury that would find in this instruction direction or permis- 
sion to assess any damages against the plaintiffs which had not been 
shown in evidence. If there had been no evidence in the case show- 
ing or tending to show a breach of the warranty the instruction should 
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have been refused upon that ground, but there being evidence before 
the jury upon the issue, both as to the warranty and its breach and 
as to the false representation, it was the duty of the court to instruct 
as to the law upon those subjects, and the presumption, of course, 
would be that the jury would look to the facts before them in making 
up their verdict, and finally, if the facts did not warrant their ver- 
dict, it was the duty of the court to set it aside and award a new trial. 
We cannot see, however, that the instruction could by possibility 
have misled or prejudiced the jury in the particulars pointed out, 
and, as it correctly stated the law, this assignment of error is over- 
ruled. 

The fourth instruction asked for by the defendant is as follows: 
"The court instructs the jury that if they believe from the evidence 
that C. H. Simpson, as the general agent of the plaintiffs for the sale 
of their fertilizers in this community, made to the defendant, Bates, 
any distinct assertion or affirmation of quality during a negotiation for 
the sale of the fertilizers, which was intended to cause the sale, and 
was operative in causing it, such affirmation, if made in good faith, 
was a warranty; and if made with knowledge of its falsity, was a 
warranty ^nd fraud. And the court further instructs the jury that 
the word warranty need not be used; it is enough if the words actually 
used imported an understanding on the part of the plaintiffs, through 
their agent, that the fertilizers were what they were represented to be, 
and that an affirmation of quality by the seller at the time of the sale 
intended as an assurance of fact and relied on by the buyer coustitutes 
a warranty. No special form of words is necessary to create a war- 
ranty. ' ' 

As we have seen in discussing bill of exceptions No. 1 there are 
warranties which a general agent may make. They are such as are 
usual in the business in which he is engaged. There are other war- 
ranties which he may not make unless the usage of the market in 
which he is transacting business is that agents may make the particu- 
lar warranty in question. Applying this rule to the case before us, 
the principal residing in Baltimore and employing an agent at Norfolk 
to sell fertilizers there, the contract of sale must be taken to have been 
made with all the incidents of a contract entered into at Norfolk. Had 
the warranty in the case been a usual one, we think the instruction 
would have correctly propounded the law ; but the warranty before us 
is of an unusual character, and one which was not incident to the au- 
thority of Simpson as a general agent to sell, unless his power as such 
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was enlarged by a usage in the Norfolk market which empowered him 
to give such a warranty. Instruction No. 4, therefore, should have 
been predicated as Avere the other instructions upon the power of the 
agent to bind his principal, and especially it should have been left to 
the jury to say upon the evidence whether the usage of trade at Nor- 
folk was such as is claimed in the special plea of the defendant. Simp- 
son was a general agent to sell. As such general agent he was au- 
thorized to do whatever is usual in the market to carry out the object -of 
his agency, and it is a question of fact for the jury to determine upon 
the evidence what is usual. Nor is it necessary that the principal shall 
have notice of the course of business. He is presumed to know, or 
at least to expect, that the mode of dealing in the market he seeks may 
not be in all respects such as he would anticipate, and if the custom is 
not in itself unjust as against principals ignorant of it, there is no reason 
why it should not be enforced. 

Is there any injustice in the warranty in question ? 

The evidence tends to prove that a sale without it, or its equivalent, 
would have been impossible in the Norfolk market, especially as the 
fertilizer offered for sale was a new brand. It is a warranty the dealer 
could hardly refuse to make and expect to retain his footing in the 
market, for there would be few to buy an article from one who was 
unwilling to assert that the thing offered for sale was as good, dollar 
for dollar, as any other article of a like character offered upon the 
same market. There is nothing unjust in the warranty itself. It 
violates no principle or policy of law, and if it was in point of fact 
made by one authorized to give it, and broken, the only remaining 
question would be upon the quantum of damages. There is no abso- 
lute and unvarying standard by which the damages incident to the 
breach could be measured, but that is true of many warranties. The 
ascertainment of the damages upon the breach of the warranty before 
us would seem to depend upon conditions and circumstances capable 
of being j>resented with reasonable certainty to the minds of the jury. 
If, when applied in like quantities to the same crop, during the same 
season, upon the same land, receiving the same cultivation, a different 
result was obtained from the application of different brands of fertil- 
izers, the difference in the fertilizers constituting the only ascertain- 
able point of variance in the two cases, the conclusion is unavoidable 
that the inequality in the crops was caused by the only differentiating 
fact. In admitting the experience of other farmers, great caution 
should be exercised so that the evidence may show that the fertilizer 



1897.] Reese & co. v. bates. 149 

warranted was subjected by the witness to conditions as nearly iden- 
tical as possible to that with which it is to be contrasted or compared. 
Upon this point we are not without authority. 

In Basin & Co. v. Conley, 58 Md. 59, which was an action to re- 
cover the purchase price of fertilizers, the Circuit Court instructed 
the jury, in part, that if the jury find that the plaintiffs' agent 
when he sold the guano to defendant was authorized to, and did, war- 
rant it to him to be composed of animal bones and flesh with the 
addition of potash, and to be equal to any other fertilizer in the mar- 
ket of equal or less price; and if they further find, from all the facts 
and circumstances in the case, that the guano delivered to the defen- 
dant was inferior in value to any other fertilizer sold in the market, of 
equal or less price, used in the same field and under similar circum- 
stances by the defendant, then the jury was instructed as to the 
measure of damages. There was evidence offered on behalf of the 
defendant that the guano was not as good as other guano of a like 
price used in the same field and under similar circumstances. The 
appellate court was of opinion that there was no testimony whatever 
to show that the warranty relied upon had been given and the judg- 
ment was reversed, but in the course of the opinion it says: "If proof 
of such warranty had been adduced, we are clearly of opinion this 
testimony would have been admissible to show a breach of it; for it is 
hardly possible for the farmers to whom these products are sold, to 
prove that one is not equal in fertilizing qualities to another, in any 
more satisfactory way than by showing the different results in crops, 
when both are applied at the same time, under the same circum- 
stances, and in like or appropriate quantities, to the same soil pre- 
pared in the same manner and in the same field. ' ' Crenshaw v. Slye, 
52 Md. 146. Were it otherwise, then the case would be presented of 
a warranty which might lawfully be made, but the breach of which it 
was impossible to prove by lawful testimony. This would indeed be 
"to keep the word of promise to the ear and break it to the hope." 

For the error pointed out in the fourth instruction, given at the re- 
quest of the defendant, we, are of the opinion that the judgment of 
the Circuit Court should be reversed. Reversed. 



